AUTOMOBILE INSURANCE

11:3-10.2

SUBCHAPTER 9. RATING INFORMATION;
AUTOMOBILE INSURANCE ON PRIVATE
PASSENGER CARS

11:3-9.1 Rating information; private passenger cars;
automobile insurance

(a) Every automobile insurance policy subject to New
Jersey rates and providing coverage for an individually
owned (or jointly owned by husband and wife; or two or
more relatives resident of the household) private passenger
automobile and/or any motor vehicle rates as a private
passenger automobile shall be accompanied by rating infor-
mation applicable to the premium determination. Such
information must include the criteria pertaining to any
individual driver classification plan used by the company and
shall recite any rules that apply to the chargeability of
accidents and convictions.

(b) If the declaration page or extension certificate or
similar documents to the insured identifies the insured’s car
by a code, or other abbreviation, the rating information may
be supplied by a rating information form that interprets the
code number or abbreviation.

(c) Every company shall develop a rating information
format adapted to the classification system approved for and
used by the company in this State. Such format shall be
submitted to the Commissioner of Insurance for approval
initially within 30 days of the effective date of this regula-
tion, and subsequently within 15 days of any revision of the
classification system approved for the company. Filings of
the rating information format by a rating organization shall
be applicable to members and subscribers of such organiza-
tion unless such companies deviate from the rating organiza-
tion’s classification system.

(d) This regulation shall be effective August 31, 1973.
Use of approved forms will be required on all new and
renewal business with effective dates January 1, 1974 and
thereafter.

R.1983 d.206, effective August 31, 1973.
See: 5 N.J.R. 150(b), 5 N.J.R. 282(b).
Amended by R.1991 d.45, effective February 4, 1991.
See: 22 N.JLR. 1678(a), 23 N.J.R. 306(b).
Deleted subsection (b) regarding New Jersey Automobile Insurance
Plan and recodified existing (c)-(¢) as (b)-(d) with no change in text.

11:3-9.2 Private passenger automobile rating class;
revoked or suspended operator

Within the context of any private passenger automobile
classification rating system, an individual whose automobile
operator’s license is under revocation or suspension shall
not be considered an operator of the vehicle. In the event
such revocation or suspension terminates and the license is
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restored, premium adjustments reflecting such operator’s
rating criteria for the current policy period may be made on
a pro rata basis.

R.1975 d.130, eff. July 1, 1975.
See: 7 N.JR. 113(a), 7 N.LR. 276(d).

SUBCHAPTER 10. AUTO PHYSICAL DAMAGE
CLAIMS

11:3-10.1 Scope

This subchapter applies to claims arising under motor
vehicle collision and comprehensive coverages.

Amended by R.1985 d.629, effective December 16, 1985.
See: .16 N.J.R. 3170(a), 17 N.J.R. 2988(a).
Section heading was Application.

Case Notes

Insurers’ activities in estimating repair costs held not an Antitrust Act
violation. Chick’s Auto Body v. State Farm Mutual Automobile Insur-
ance Co., 168 N.J.Super 68, 401 A.2d 722 (Law Div.1979), affirmed per
curiam 176 N.J.Super. 320, 423 A.2d 311 (App.Div.1980).

11:3-10.2 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings unless the con-
text clearly indicates otherwise:

“Actual cash value”, unless otherwise specifically defined
by law or policy, means the lesser of the amounts for which
the insured or the designated representative can reasonably
be expected to:

1. Repair the motor vehicle to its condition immedi-
ately prior to the loss; or

2. Replace the motor vehicle with a substantially simi-
lar vehicle. The amount shall include all moneys paid or
payable as sales taxes on the motor vehicle repaired or
replaced. This paragraph shall not be construed to pre-
vent an insurer from issuing a policy where the amount of
damages to be paid in the event of a total loss is a
specified dollar amount.

“Agreed price” or “figure” means the amount agreed to
by the insurer and the insured, or their representatives, as
the reasonable cost to replace the motor vehicle or to repair
damages to the motor vehicle resulting from the loss, with-
out considering any deductible or deductions.

“Designateéd representative” means a person designated
by the insured to represent the insured in negotiations with
the insurer in an attempt to settle the claim. The designat-
ed representative may be any person authorized by the
insured who may act legally in his or her behalf.
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“Motor vehicle”
N.J.S.A. 39:1-1.

shall have the meaning ascribed in

“Substantially similar vehicle” means a vehicle of the
same make, model, year and condition, including all major
options of the insured vehicle. Mileage must not exceed
that of the insured vehicle by more than 4,000 miles.
Mileage differences of more than 4,000 miles may, at the
option of the insured, be exchanged for the presence or
absence of options or a cash adjustment.

Amended by R.1985 d.629, effective December 16, 1985.
See: 16 N.J.R. 3170(a), 17 N.J.R. 2988(a).

Case Notes

Insurers’ activities in estimating repair costs held not an Antitrust Act
violation. Chick’s Auto Body v. State Farm Mutual Automobile Insur-
ance Co., 168 N.J.Super 68, 401 A.2d 722 (Law Div.1979), affirmed per
curiam 176 N.J. Super. 320, 423 A.2d 311 (App.Div.1980).

Measure of value applicable under policy’s theft coverage held to be
fair market value; insured, owner of modified vehicle, held entitled to
recover only the average market value of an ordinarily equipped
automobile of the same make, model and year. Titus v. West Ameri-
can Insurance co., 143 N.J.Super. 195, 362 A.2d 1236 (Law Div.1976).

11:3-10.3 Adjustment of partial losses

(a) If the insurer intends to exercise its right to inspect,
or cause to be inspected by an independent appraiser,
damages prior to repair, the insurer shall have seven work-
ing days following receipt of notice of loss to inspect the
insured’s damaged vehicle, which is available for inspection,
at a place and time reasonably convenient to the insured;
commence negotiations; and make a good faith offer of
settlement.

(b) Negotiations must be conducted in good faith, with
the basic goal of promptly arriving at an agreed price.
Early in negotiations, the insurer must inform and confirm
in writing to the insured or the insured’s designated repre-
sentative all deductions that will be made from the agreed
price, including the amount of applicable deductible.

(c) If the insurer inspects the damaged vehicle or causes
it to be inspected, the insurer shall promptly upon complet-
ing the inspection furnish the insured or the designated
representative of the insured with a detailed written esti-
mate of the cost of repairing the damage resulting from the
loss, specifying all appropriate deductions.

(d) No insurer shall negotiate the settlement of any physi-
cal damage claim involving an automobile as defined at
N.J.S.A. 39:13-1b with an unlicensed auto body repair facili-
ty or in any manner utilize an unlicensed facility in the
adjustment, negotiation or settlement of such a claim. It
shall be the responsibility of the insurer to make a reason-
able and diligent effort to determine whether the facility is
properly licensed.
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(e) Subject to the requirements of (d) above, the insured
may use any repair facility of his or her own choice. With
respect to automobile damage claims, the insurer shall
notify in writing any insured who elects to use his or her
own repair facility that, pursuant to law, any entity engaged
in the business of auto body repairs must be duly licensed.
The notice shall further advise the insured that the insurer is
prohibited by law from negotiating, adjusting or settling an
automobile damage claim with an unlicensed facility. The
written notice shall be furnished at the time of acknowledg-
ment of the claim as provided at N.J.A.C. 11:2-17.6 or upon
the furnishing of its written estimate, as specified at (c)
above, whichever is sooner. The insurer must make all
reasonable efforts to obtain an agreed price with the facility
selected by the insured. The insurer may recommend, and
if the insured requests, must recommend a qualified repair
facility at a location reasonably convenient to the insured
motor vehicle who will repair the damaged motor vehicle at
the insurer’s estimated cost of repairs, but in either event
the provisions of (g) below apply.

(f) All estimates, including revisions and adjustments
prepared by any repair facility, estimator or appraiser must
be included in each claim file.

(g) If the insured’s vehicle is repaired at a repair facility
whose name is required to be furnished by the insurer under
(e) above for a sum estimated by the insurer as the reason-
able cost to repair the vehicle, the insurer:

1. Shall select a repair facility that issues written
guarantees that any work performed in repairing damaged
vehicles meets generally accepted standards for safe and
proper repairs;

2. Shall cause the damaged vehicle to be restored to
the condition it was in prior to the loss, at no additional
cost to the insured and within a reasonable time, if the
repair facility as recommended above does not repair the
damaged vehicle in accordance with generally accepted
standards for a safe and proper repair.

(h) Whenever an insurer elects to repair its insured’s
vehicle, that is, physically take the vehicle and have it
repaired, the election must be in writing addressed to the
insured and contain a reasonable estimate of the time
period within which the vehicle will be repaired. The
insurer shall guarantee, in writing, that the work performed
meets generally accepted standards for safe and proper
repairs.

(i) Deductions for betterment and depreciation are per-
mitted only for parts normally subject to repair and replace-
ment during the useful life of the insured motor vehicle.
Deductions for betterment and depreciation shall be limited
to the lesser of an amount equal to the proportion that the
expired life of the part to be repaired or replaced bears to
the normal useful life of that part, or the amount by which
the resale value of the vehicle is increased by the repair or
replacement. Calculations for betterment, depreciation and
normal useful life must be included in the insurer’s claim
file.

3-44

PN

i)




AUTOMOBILE INSURANCE
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(i) Deductions for previous damage or prior condition of
the vehicle must be measurable, discernible, itemized and
specific as to the dollar amount, and those deductions must
be included in the insurer’s claim file. The deductions shall
be limited to the amount by which the resale value of the
motor vehicle is increased by the estimation of the previous
damage or the correction of the prior condition.

(k) The insurer must mail or hand deliver to the insured

~ or the designated representative its proof of loss or payment

within five working days after the insured has accepted the
insurer’s offer.

(!) The insured shall have the right to receive the pro-
ceeds of any scttlement. The insurer may not insist on
making settlement proceeds jointly payable to the insured
and the repair facility, or payable to the repair facility only.

(m) The insured may elect to have the insurer pay the
repair facility directly in order to expedite recovery of the
motor vehicle. The insured must make this election in
writing.

Amended by R.1985 d.629, effective December 16, 1985.
See: 16 N.LR. 3170(a), 17 N.J.R. 2988(a).
Substituted “the insurer” for “it”.
Amended by R.1987 d.249, effective June 15, 1987.
See: 18 N.JLR. 2415(a), 19 N.J.R. 1096(a).
Substantially amended.

Case Notes

Insurers’ activities in estimating repair costs held not an Antitrust Act
violation. Chick’s Auto Body v. State Farm Mutual Automobile Insur-
ance Co., 168 N.J.Super. 68, 401 A.2d 722 (Law Div.1979), affirmed per
curiam 176 N.J.Super. 320, 423 A.2d 311 (App.Div.1980).

11:3-10.4 Adjustment of total losses

(a) If the insurer elects to make a cash settlement, it must
bear in mind at all times that the insured’s position is that of
a retail consumer and the settlement value arrived at must
be reasonable and fair for a person in that position. If the
insurer elects to make a cash settlement, its offer, subject to
applicable deductions, must be one of the following plus
applicable sales tax:

1. The average of the retail value for a substantially
similar motor vehicle as listed in the current editions of
the two valuation manuals approved by the Commission-
er.

i. The average figure arrived at may be reduced by
considering all factors, including but not limited to
mileage tables and presence or absence of extras.

ii. If the destroyed vehicle included an option which
is listed in one manual but not in the other, the value of
the option shall not be averaged. The insured shall
receive full value for the option by carrying over the
amount listed to the other manual. The option carry-
over shall apply only in those instances where the
option has not been considered by the used vehicle
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guide either as a separate item or included in the
vehicle’s base value.

iii. Manuals approved for use on and after January
1, 1976, are the “Redbook”, published by National
Market Reports, Inc., and the “N.A.D.A. Official Used
Car Guide”, published by the National Automobile
Dealers Association Used Car Guide Company. The
use of any other manuals may be approved by the
Commissioner upon demonstration of need, suitability
and accuracy.

2. A quotation obtained by the insurer for a substan-
tially similar motor vehicle, obtained from a dealer or
individual located within a reasonable distance from the
principal place of garagement of the insured vehicle. The
insured must be able to purchase the substantially similar
vehicle at the quoted location for the insurer’s cash offer
plus applicable deductions.

3. [Ifit is not possible to value the damaged vehicle by
using alternative methods, paragraphs 1 or 2 of this
subsection, the insurer must determine the retail value by
the best available method and must fully explain in writ-
ing to the insured how its offer was calculated.

(b) If the insurer elects to replace the vehicle, the re-
placement vehicle must be an immediately available, sub-
stantially similar vehicle that is both furnished and paid for
by the insurer, subject to the deductible, if any, and includ-
ing applicable sales tax.

(c) If the insured vehicle is a private passenger automo-
bile of the current model year, meaning that the vehicle has
not been superseded in the market place by an officially
introduced succeeding model, the insurer shall utilize one of
the following methods in the settlement of the loss, unless
the utilization of (a) or (b) above is more favorable to the
consumer.

1. Either the insurer shall pay the insured an amount
equal to the reasonable purchase price on the date of the
loss of a new identical vehicle, less any applicable deduct-
ible and an allowance for depreciation in accordance with
the schedule below; or

2. The insurer shall provide the insured with a new
identical replacement vehicle charging the insured for any
applicable deductible and for depreciation in accordance
with the schedule below:

Depreciation Schedule

Purchase Price Depreciation per mile

Up to $ 6,500 $0.10
$ 6,501-$ 8,000 0.12

8,001~ 10,000 0.15
10,001- 12,000 0.18
12,001- 15,000 0.21
15,001~ 20,000 0.25
More than $20,000 0.29
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(d) In the event of a total loss, any parts of the insured
vehicle included in its valuation which are removed by the
insured or the designated representative shall have their
value deducted from the final settlement figure. This sec-
tion shall not be construed to grant a right of removal.

(e) The following provisions of N.J.A.C. 11:3-10.3 also
shall apply to the adjustment of total losses, except that the
insurer shall have a total of 14 working days to comply with
the requirements of subsections (a), (b), (c), (h), (i), (j) and
(k) of NJA.C. 11:3-10.3.

(f) This section does not prohibit an insurer from issuing
a stated value policy insuring against physical damage where
the amount of damages to be paid in the event of a total
loss is a specified dollar amount.

(8) If the vehicle is a total loss, the insurer may require
that the insured transfer ownership of the vehicle to recoup
salvage as a condition of settlement.

As amended, R.1976 d.371, eff. November 22, 1976.
See: 8 N.J.R. 481(b), 8 N.J.R. 559(c).
Amended by R.1985 d.629, effective December 16, 1985.
See: 16 N.J.R. 3170(a), 17 N.J.R. 2988(a).

(a)lii added; new depreciation schedule.
Administrative correction to (e).
See: 21 N.L.R. 3173(b).
Amended by R.1987 d.249, effective June 15, 1987.
See: 18 N.LR. 2415(a), 19 N.J.R. 1096(a).

Substantially amended.

11:3-10.5 Unreasonable delay

(a) Unless a clear justification exists, physical damage
claims will have a maximum payment period of 30 calendar
days. A payment period is the period between the date of
the receipt of the notice of loss by the insurer, and:

1. The date the settlement check is mailed; or

2. The date on which the damaged vehicle is returned
to use when the insurer elects to repair or have repaired
the insured vehicle; or

3. The date on which the damaged vehicle is replaced
by the insurer.

(b) If any element of a physical damage claim remains
unresolved more than 30 calendar days from the date of
receipt of notice of loss by the insurer, the insurer shall
provide the insured with a written explanation of the specific
reasons for delay in the claim settlement. An updated
letter of explanation shall be sent again every 30 calendar
days thereafter until all elements of claim are either hon-
ored or rejected.

(c) Any letter of explanation, rejection or acceptance of
any element of a claim shall contain in the upper right hand
corner the date of receipt of notice of loss by the insurer
and be identified as such. The letter shall also contain the
identity and claim processing address of the insurer, and the
insured’s policy number and claim number.

Supp. 7-3-95

(d) A copy of the second update letter sent 60 days after
the date of receipt of notice of loss, and all thereafter sent
to any New Jersey insured, shall be mailed simultaneously to
the insured and the Division of Enforcement and Consumer
Protection, 20 West State Street, CN 325, Trenton, New
Jersey 08625.

Amended by R.1985 d.629, effective December 16, 1985.
See: 16 N.J.R. 3170(a), 17 N.J.R. 2988(a).
Substituted “Marketplace Regulation and Consumer Assistance Divi-
sion” for “Consumer Services Division”.
Amended by R.1991 d.45, effective February 4, 1991.
See: 22 N.J.R. 1678(a), 23 N.J.R. 306(b).
In (d): revised address.

Law Review and Journal Commentaries

Damages—First Party Claims—Insurance. Judith Nallin, 133

N.J.LJ. No. 12, 65 (1993).

Case Notes

Insurer owes duty of good faith to insured in processing first-party
claim. Pickett v. Lloyd’s, 131 N.J. 457, 621 A.2d 445 (1993).

Cause of action exists for insured’s bad-faith refusal to pay first-party
claims. Pickett v. Lloyd’s, 131 N.J. 457, 621 A.2d 445 (1993).

Insured who did not submit proof of loss until loss of seniority was
not barred from recovery against insurer. Pickett v. Lloyds, 252
N.J.Super. 477, 600 A.2d 148 (A.D.1991), certification granted 127 N.J.
563, 606 A.2d 373, affirmed 131 N.J. 457, 621 A.2d 445.

Finding that insurer and agent breached duty of fair dealing by
failing to timely pay claim was supported by the evidence. Pickett v.
Lloyds, 252 N.J.Super. 477, 600 A.2d 148 (A.D.1991), certification
granted 127 N.J. 563, 606 A.2d 373, affirmed 131 N.J. 457, 621 A.2d
445.

Insured could to recover for lost income as result of insurer’s delay in
paying claim. Pickett v. Lloyds, 252 N.J.Super. 477, 600 A.2d 148
(A.D.1991), certification granted 127 N.J. 563, 606 A.2d 373, affirmed
131 N.I. 457, 621 A.2d 445,

Insured acted reasonably in not reading proof of loss form. Pickett
v. Lloyds, 252 N.J.Super. 477, 600 A.2d 148 (A.D.1991), certification
granted 127 N.J. 563, 606 A.2d 373, affirmed 131 N.J. 457, 621 A.2d
445,

11:3-10.6 Loss of use

In the event of the theft of the entire vehicle the insurer
at the time of notification shall advise the insured of his or
her right under the policy to be reimbursed for transporta-
tion expenses. The notification must be confirmed in writ-
ing immediately after receipt of notice of theft. All condi-
tions and benefits related to this coverage as stated in the
policy must be contained in the notification to the insured.

Amended by R.1985 d.629, effective December 16, 1985.
See: 16 N.J.R. 3170(a), 17 N.J.R. 2988(a).
Deleted “it shall be the duty of”.

11:3-10.7 Subrogation agreements

(2) If an insured has received payment under his or her
physical damage coverage that is subject to a deductible, the
insured shall share, pro rata, with the insurer any net
recovery received by the insurer from third parties.
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(b) Net recovery shall be the total recovery less the
insurer’s allocated loss adjustment expenses attributable to
such recovery. The formula for computing net recovery and

the insured’s share of recovery of the deductible may be
stated as follows:

1. Total recovery - Allocated loss adjustment expenses = Net re-

covery.
Deductible
Total loss

X Net recovery = Insured’s Share of recovery.

2. Application of formula: Assume a loss of $500.00 subject to a
$100.00 deductible with $50.00 in allocated loss adjustment expenses:
i. If there is full recovery of $500.00: computation of net recovery:
$500.00 - $50.00 = $450.00

Computation of insured’s share of recovery:

$100.00
$500.00

X $450.00 = $90.00

ii. If there is a partial recovery of $300.00: computation of new

recovery: $300.00 - $50.00 = $250.00

Computation of insured’s share of recovery:

$100.00
$500.00

(c¢) Unless the insurer returns its insured’s full deductible
the insured shall attempt to effect full recovery in clear
liability cases and shall not enter into any intercompany
agreements that provide for the acceptance of lesser
amounts on a formula basis. ‘

(d) If an insurer has paid a physical damage claim that is
subject to a deductible and it elects not to pursue its
subrogation claim where the probability of recovery exists,
the insurer shall so notify its insured in writing within 60
calendar days after it has paid the claim, except that the
notification shall be given at least 30 days prior to the
running of any applicable statute of limitations or period
required for notice of claim. If an insurer does not notify
its insured within the time periods prescribed above and the
statue of limitations or period required for notice or claim
has expired, the insurer shall forthwith remit to its insured
the full amount of the insured’s deductible.

Amended by R.1985 d.629, effective December 16, 1985.
See: 16 N.J.R. 3170(a), 17 N.J.R. 2988(a).
Substituted “the insured” for “it”.

11:3-10.8 Repair estimates

If the insurer requires that its insured obtain more than
one estimate of motor vehicle damage, the reasonable cost
of such additional estimates, if any, shall be borne by the
insurer unless the estimator does the work.

11:3-10.9 Referral of insured to the at-fault party

There shall be no attempt to discourage an insured from
filing a physical damage claim, nor shall an insurer encour-
age its insured to assert a claim against a third party in lieu
of filing a physical damage claim under the insured’s policy.

11:3-10.10 Examinations by the New Jersey Insurance
Department
To ensure compliance with this rule, the Department of
Insurance personnel will investigate the market performance
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X $250.00 = $50.00

of insurers. To enable department personnel to reconstruct
an insurer’s activities pursuant to the provisions of this rule,
each insurer must maintain a complete file on each claim
settled pursuant to this rule. The claim file shall contain all
communications, transactions, notes and work papers relat-
ing to the claim. With respect to automobile damage
claims, the file also shall include the name, address, tele-
phone number and license number of any auto body repair
facility that has been utilized by the insurer in the adjust-
ment of the loss or repair of the automobile. All papers in
the file must be accurately dated by the insurer.

Amended by R.1985 d.629, effective December 16, 1985.
See: 16 NJ.R. 3170(a), 17 N.J.R. 2988(a).
“Rule” substituted for “regulation”.
Amended by R.1987 d.249, effective June 15, 1987.
See: 18 N.I.R. 2415(a), 19 N.J.R. 1096(a).
Added text “With respect to ... of the automobile.”

Case Notes

Insurers’ activities in estimating repair costs held not an Antitrust Act
violation. Chick’s Auto Body v. State Farm Mutual Automobile Insur-
ance Co., 168 N.J.Super 68, 401 A.2d 722 (Law Div.1979), affirmed per
curiam 176 N.J.Super. 320, 423 A.2d 311 (App.Div.1980).

SUBCHAPTER 11. MOPED INSURANCE

11:3-11.1 Required coverages for mopeds

(a) No policy insuring against loss resulting from liability
imposed by law for bodily injury, death and property dam-
age sustained by any person arising out of the ownership,
operation or use of a motorized bicycle as defined in
N.J.S.A. 39:1-1, as amended, shall be issued in the State to
the owner (or parent or guardian of an owner under 18
years of age) of any motorized bicycle principally garaged or
operated in this State unless it includes coverage for the
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